PRESENTER

Paul David QC, Eldon Chambers, Auckland

Paul is a barrister working primarily in commercial litigation. He has specialist
interest in maritime and trade law where the interpretation of contracts and the
application of the principles of contract law are central to the work.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the New Zealand Law Society. This
booklet has been prepared for the purpose of a Continuing Legal Education course. It is not intended to be a comprehensive statement of the
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



Cover and text stocks used in this publication are from Forestry Stewardship Council certified mills,
manufactured under the environmentally responsible paper manufactured environmental management
system ISO 14001, using pulp from well managed forests and other controlled sources.




CONTENTS

9.

LN IO 151 L O 1 1 ] 1
CONTRACT INTERPRETATION — A RETREAT OR MORE GENTLE CORRECTION?.....3
MEANING — THE NATURAL ORDINARY MEANING......ceeiiittiieiitiresitteessstreessisessssisssssssstesesssssssssssssssssssesssons 4
BATTLE OR SHIFT IN EMPHASIS ....uvttiiiiieiiiiittiet e e e e s e iitbbtete e e s s s sabbbatseessssaabbbaasesessssabbabbeeseessabbbbaesseesssassbrbesess 4
MEANING — YOU CAN USE A DICTIONARY ..uuttiiiieiiiiiitttiiteesssiisssessesssssssssssssssssssisssssssssssssssssssessessssssssssssss 5
INTERPRETATION — SELECTED CASES ....uvviiiittieeiittieeestetessisaeesssssessssssessssssessssssessssssesssssssessssssensssssessssssens 6
S UYL 7N 2 2R 15
L d =T = [0y 0] R 15
TWO CASES ON FORMATION OF CONTRARCT .oveiii ettt e s 17
HAD A SETTLEMENT AGREEMENT BEEN FORMED? .....uuttiiiiiiiiiiiiiiiieeeeessiitireieeeessssssssssessssssssssssesssesssssnnes 17
A RENEWAL OF AN OLD CONTRACT OR NEGOTIATION OF A NEW ONE? ..vvviiiiieiiiiiiiiieee e siiinnreeee e sesssneness 18
IMPLIED TERMS — IS THE END IN SIGHT FOR BELIZE? .....ouooiiiiieeeee e 19
BELIZE IN NEW ZEALAND......ceiiitiittttiitee e s seeittteesesssssiatttesseessasiabbsetseaessssabbbaaeeeesssassbabasaseesssasbrresssesssssisres 19
MISTAKE, MISREPRESENTATION, ENTIRE AGREEMENT CLAUSES ........ccooooviveiiiiins 23
MISTAKE — SECTION 24 CONTRACT AND COMMERCIAL LAW ACT 2017 (CCLA) ...oceiviiiirieireeeieee 23
IVHISTAKEN PAYMENTS ©.uutttieiieeeisiittttteeeeessiisssstessesssssassssssesssassssssstsesssssssssssssssssssssssssssssesssasssrsesssessssssnes 24
MISREPRESENTATION — SECTIONS 35-49 CCLA ...ttt ettt bb e a e e e s s s iaaees 24
ENTIRE AGREEMENT CLAUSES AND S 50 CCLA (s 4 CONTRACTUAL REMEDIES ACT 1979) ..ccvcovvviernnnns 26
UNFAIR CONTRACT TERMS ...ttt e e sttt e s s sab e e e s s eraee s 29
TELECOMMUNICATIONS CONTRACTS REVIEW — FEBRUARY 2016 ......ccvvviiiiiiiiiiiiiiieee et 29
ENERGY RETAIL SECTOR CONTRACTS REVIEW — AUGUST 2016 ...vcoviiiiiiiiiiiiiiicc ittt 29
GYM CONTRACTS REVIEW — AUGUST 2017 ..ottt ettt ettt s et e e e sbbb e s e e e e e s s sbbbaae e e e e aan 30
THE FIRST AUSTRALIAN LITIGATION UNDER NEW B2B PROVISIONS ....ovvviiiieiiiiiieiieee et 30
THE LAW OF PENALTIES ..ottt ettt e e e e e s st a it e e e e e s s s b bateeeeeeean 33
PENALTIES UNDER NSW LAW — SHIFTING COMMON LAW ...cooiiiiiiitireieeeeesseeiteieeeeessessisssesseessssssssssssesessns 34
RECENT CONSIDERATION OF THE PENALTIES DOCTRINE IN THE NEW ZEALAND HIGH COURT ........coouueee 37
THE ASSESSMENT OF DAMAGES. . ... ...ttt e e e e e 41
THE ASSESSMENT OF DAMAGES FOR BREACH OF CONTRACT ..vvvviiieeitiittteiieeesssiititeeeeeesssessssseeseessssssnsssesss 41
BUNGE SA Vv NIDERA BV — CANCELLED SALE OF GRAIN — VALUING THE LOST CONTRACTUAL
PERFORMANCE ... .utttiiiieeiiiiittbeet e e e e e s s et bbbt e e e e e s s eaabb e et e e e e s et bbb b eseeeeessaab b b abeeeeessa bbb b beeeeeesaasbbbbeeeeessessabbbesaeeeesnan 41
PROPER MEASURE OF DAMAGES — “BENEFITS” AFTER BREACH ......uvvviiiiiiiiiiiiiiiiieeessesiiiieee e e s s s siiireseeseennn 44
LEGISLATIVE DEVELOPMENTS —- THE CONTRACT AND COMMERCIAL LAW ACT
20 AR 49



